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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Q-~ flxcbl-< cor 'Tffra:rur~

Revision application to Government of India:

() aha salad zrca 3rf@nfu, 1994 cm- tfRT 3raa ha aarg g rcii a i qala err "cb"1"
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ii) zaf? ma #l srR a m ua wet ear gr fa# sue1n zqT 3R:f cblx\'.5111 B m
fa4t query a aw nor i ta ? ura g mf i, a fan# surly u Tuer ark ae far
rear z fa4t sent 'st ra # 4Rau a ha g sty

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ry or from one warehouse to another during the course of processing of the goods in a
in storage whether in a factory or in a warehouse.
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(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

sf zc al rat fag 'fana aa (urea zur er qi) mm fcnllT 1"flfT l=flcYl' "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3c'lllC:'i cITT saraa zreas #raf it szt #fee m1 #t n{ &ail ha or
it gr err ya fm k gar@a 3gr, or@ a am uRat u IT al fctrn
rfe)frm (i.2) 1998 tITTT 109 8Rl'~~ ~ "ITTI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) ha 3qra yea (3r4ca) Pura8t, 2oo1 k fa g 3iaf [Rf{e qua iam sg-s a
al uRait , 4fa 3me # uf om?gr hf Reita Rhma fl-sr?r vi or&ta
3mar #t at-t 4fii a vrr fr 3ma4a flu um a1Reg tr# er arr z.alI fhf
cB" 3@Tlc'f tITTT 35-~ if frrl:Tlfu:r LITT # tar a rd rer €tr-6 ara at uf #ft it#t
afeg1

0

(c)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RRa3a a arr ugi vicar va v ala qt a uua a shat sq?1 200/-#hr
7at al urg 3# urz iv#an va ala vnr @t it 10oo/- #] pl qra #6t unT

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#tat zeen, at Gara ca vi tara rgi#tu znznf@rao# ,Ra 379G
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ta 4ra yen 37f@,Rn, 1944 ctr tITTT 35-m/35-~ cB" 3@Tlc'f:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

3a~Ra qRa 2 (1) a i aa 3rar or«carat al 3rat, r#hatm # fl zc,
aha sar<a zrca a a1av 3rat#tu naf@raw(Rrbz) at ufga 2#tu q)ear, rznarara
if 2nd'l=f@T, isl§l--llctl 'l-fcFf, JH·l-<c:ll , FR't.J-<.--JIJI-<, JH5J..J~lisll~-380oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place' where the bench of
the Tribunal is situated. ·

(3) uR za 3met i a{ a sr?vi an armral @ha & a rt p it # fg #ha ar gar
~ 94cfci ~ "fl' fcl?"<TT u+r afg zu aa a zh'gg ft fa frat rt cB'maa fg
zrnfe/Re 34)1 mznf@raur pi ga r4la znr€tur ata 3m4ea far uar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not w_ithstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·araru zcnor@rfzar 197o uerizif@era at or{fr--1 aiafa ferffa fa; 3rur al
374ea u Gonez zqenfenf Rufu hf@rant mgr r@ls al v ufu .6.so ha

0 qr1rzarcau zyca ea ant @tr aft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g sh i±fer cat at Riaor a a fuii c#i- 3fR ~ tlfR ~ 1 cB fiia fclTT:rr \YITcTT t ~
#tr zrca,at sqrzca vi arav 374)ala +mzmnf@rsu (raffaf@) fr, 1982 ffe
er

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ov #tn zyea, ta sqra zrecs vi @ara 3r@Rt1 mrznf@rar(fye),#
,fer9lat mm afar(Demand) gi as(Penalty) cBl 1o% qasaar
sffaf ?1raif, sf@raaar 1o a?tsu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as{ta 3nayea sjharaa 3iafa,mfrgt"afar6t 'JWT"(Duty Demanded)
a. (Section)~ 11D 'Ef5" ClQ(ffeffaft;
zu fur re«a kraz #fezalfr;
au hr@z3fez fuit± fu 6bas2rift.

Q <-fl? 'crcf sra viR@ aft«weeqf srar #l geara, ar8tea ' a1fr ah &fgqu an R@ur+Tar
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cclxii) amount determined under Section 11 D;
(cclxiii) amount of erroneous Cenvat Credit taken;
(cclxiv) amount payable under Rule 6 of the Cenvat Credit Rules.

zr an2hufrflfurarr usi yen srrargea urau Ra1Ra gt atr fag ng yeah1o%
'GfITTWe@'q06 Fci cl 1 \"&a "ITT"~~w 1o% WTTfR "CR cfft' "GIT~ "6' I

w of above, an appeal against this order shall lie before the Tribunal on payment of
duty demanded where duty or duty and penalty are in dispute, or penalty, where
e is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. J. J. Construction, B-10,

Shikar Apartment, Near Bhagirath Bungalow, Hariom Nagar, Ahmedabad 

380 050 (hereinafter referred to as the "appellant") against Order in Original

No. 40/DC/Div-I/B.K./2021-22 dated 25.03.2022 [hereinafter referred to as

"impugned order"] passed by the Deputy Commissioner, CGST, Division-I,

Commissionerate ' Ahmedabad South [hereinafter referred to as "adjudicating

authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. BCZPJ9655AD001 and engaged in providing

Works Contract Services and Construction of Residential Complex Services.

During the course of audit of the records of the appellant for the period from

April, 2015 to June, 2017, conducted by the Officers of Central Tax Audit,

Ahmedabad, the following observations were raised in Final Audit Report No.

CE/ST-133 dated 22.06.2020.

2.1 Revenue Para No. 1 :It was observed that the appellant had availed the

benefit of Serial No.12 of Notification No.26/2012-ST dated 20.06.2012 and

they had paid service tax on 30% of the booking value received in advance if

the value of land was also included in the amount charged from the service

receiver. However, it appeared that the condition of inclusion of land value was

not satisfied by the appellant and, therefore, the benefit of abatement claimed

by them was not admissible and they were eligible to abatement@ 30% instead

of@70% availed by them.

2.2 Further, as per the agreement entered into by the appellant with

Sarabhai Trust, the type of work appeared to be in the nature of repair and

maintenance of the premises of the client. In terms of Rule 2A (ii) (B) of the

Service Tax (Determination of Value) Rules, 2006 (hereinafter referred to as

the "Valuation Rule"), Work Contract Service, which is in the nature of

maintenance and repair or completion and finishing services, the service tax is

payable on 70% ofthe total value charged for the Works Contract. It, therefore,

a ed that abatement @30% only is admissible to the appellant.

0

0
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2.3 From the Financial Statements of the appellant for F.Y. 2016-17, it

appeared that the appellant had paid service tax only on 'Construction Income

Value of service' after availing abatement @ 70%. From the Sales Register, it

appeared that a single invoice contained the value of goods as well as value of

service and the appellant failed to submit the invoices issued by them, hence,

the exact nature of supply made and work performed could not be ascertained.

However, the sample agreements of FY. 2016-17 indicated that the nature of

work performed was composite in nature involving supply of goods and value

of services i.e. Works Contract Service.

2.4 In view of the above, it appeared that the appellant was liable to pay

service tax amounting to Rs.23,85,860/- on account of wrong availment of

abatement@ 70% instead of 30%.

3. Revenue Para No. 2 : It was observed that the appellant had not made

payment of interest amounting to Rs.30,742/- on late payment of service tax

during FY. 2015-16 to FY. 2017-18.

4. Revenue Para No. 3 : It was observed that the appellant had late filed

their ST-3 return for the period from October, 2015 to March, 2016 and April,

Q 2017 to June, 2017 for which they were liable to pay Late Fee amounting to

Rs.1,700/-.

5. The appellant was, subsequently, issued a Show Cause Notice bearing

No. 27/2020-21 dated 23.09.2020 fom F.No. VI/1b)-251/C-I/AP

IL/Audit/Ahd/19-20 wherein it was proposed to '

a) Recover service tax amounting to Rs.23,85,860/- in terms of the proviso

to Section 73 (1) of the Finance Act, 1994.

b) Recover Interest under Section 75 of the Finance Act, 1994.

c) Impose penalty under Section 78 (1) of the Finance Act, 1994.

d) Interest amounting to Rs.30,742/- should not be charged and recovered

under Section 75 of the Finance Act, 1994.

mand and recover Late Fee amounting to Rs.1,700/- under Section 70

the Finance Act, 1994 read with Rule 7C of the Service Tax Rules,

4.
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6. The SCN was adjudicated vide the impugned order wherein the demand

of service tax amount was confirmed along with interest. Penalty equivalent to

the service tax confirmed was imposed under Section 78 of the Finance Act,

1994. The demand of interest amounting to Rs.30,742/- and Late Fee

amounting to Rs.1,700/- were also confirmed.

7. Being aggrieved with the impugned order confirming demand of service

tax along with interest and penalty under Section 78 of the Finance Act, 1994,

the appellant have filed the present appeal on the following grounds '

1. They had mainly contested the demand on the grounds of limitation and

submitted that there was no suppression of facts. However, the

adjudicating authority has failed to appreciate their submissions made 0
in Para 12 of their reply to the SCN.

11. They had contested the allegation of suppression of facts as they had

regularly filed their half yearly return showing therein all the details

and also paid the tax, albeit on wrong computation. However, the

allegation of suppression of facts has been held against them merely

because they had not disclosed wrong computation of abatement. Wrong

computation of abatement is a bonafide mistake and cannot be construed

as suppression of facts, that too for evasion of service tax.

111. The department had never inquired or called for any document since

April, 2015. The documents were called for during June-July, 2020 when

audit of their record was undertaken. The SCN has been issued don the

basis of returns and financial statements supplied by them. As such the

details were not concealed or clandestinely kept. Therefore, merely not

informing or furnishing details of wrong computation of abatement

cannot be construed as suppression of facts.

1v. Reliance is placed upon the judgment in the case of Continental

Foundation Jt. Venture Vs. CCE, Chandigarh-I - 2007 (216) ELT 177

(SC); Compark E Services Pvt. Ltd. Vs. CCE& ST, Ghaziabad - 2019 (24)

GSTL 684 (Tri.-Al).

v. The adjudicating authority has discarded the judgment of the Hon'ble

Tribunal, which is squarely applicable in their case and a futile effort

0
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has been made to distinguish the case on the ground that the decision

deals with non filing of return.

v. They were under the bonafide belief that since they undertook

construction of heritage building and structures, the activity did not

attract service tax. The heritage construction work was undertaken by

them for Sarabhai Trust of Ahmedabad. The trust officials were also of

the view that heritage construction would not attract tax. However, on

the advice of Chartered Accountant, service tax was paid and returns

were regularly filed.

They had paid service tax under the category of construction serviceVll.

0

instead ofworks contract service. As such the finding of the adjudicating

authority that they were fully aware of the admissibility of-. 30%

abatement is against the facts.

The judgment in the case of P.K.Ghosh & Sons Vs. CST, Kolkata - 2017

3) GSTL 429 (Tri. -Kolkata) relied upon by the adjudicating authority is

distinguishable in the facts of the present case.

1x. With respect to suppression of facts, they had relied upon the judgment

in the case of Sem Construction V. CCE & ST, Rajkot - 2021 (44) GSTL

385 (Tri.Ahmd.); Tata Steel Ltd. Vs. CCE & ST, Jamshedpur - 2020 (38)

Vlll.

GSTL 62 (Tri.-Kolkats).

x. Merely not informing or furnishing details of wrong computation of

( abatement cannot be construed as suppression of facts. Reliance 1s

placed upon the judgment in the case of Charanjeet Singh Khanuja Vs.

CST Indore/Lucknow/Jaipur/Ludhiana - 2016 (41) STER 213 (Tri.-Del.).

x1. Demand was raised construing the service as maintenance of repair of

immovable property. Since they had undertaken heritage construction

for Sarabhai Trust, Ahmedabad, the same cannot be construed as

maintenance or repair of immovable property. However, the adjudicating

authority has without discussing their submissions relied upon the SCN

in concluding that the activity undertaken by them was repair and

maintenance of the premises of the client.

x11. From Clause (a) of Explanation 1 to Rule 2A (ii) of the Valuation Rules,

it is revealed that original works means all new constructions and all

types of additions and alterations to abandoned or damaged structures

land that are required to make them workable. Since they had

ndertaken construction ofheritage building and heritage structure, the
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Xlll.

same is covered under the meaning of Original Works. Therefore,

confirmation of demand by determining the value under Rule 2A 6;)B)
is against the provisions of the Valuation Rules.

Regarding imposition of penalty under Section 78 of the Finance Act,

1994, it is submitted that this a merely a case of wrong computation of

abatement on the part of the Chartered Accountant entrusted with the

taxation matter. Therefore, imposition of penalty under Section 78

cannot be held against them. Reliance is placed upon the judgment in

the case of CCE & C, Nashik, Vs. Sharad N. Pawar - 2017 (49) TR 255

(Tri.-Mumbai).

8. Personal Hearing in the case was held on 21.12.2022. Shri P.G. Mehta,

Advocate, appeared on behalf of appellant for the hearing. He reiterated the

submissions made in appeal memorandum. He submitted a written submission 0
during hearing.

9. In their. written submission filed during the hearing, the appellant

basically reiterated the submissions made in their appeal memorandum.

10. I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the material available on records. The dispute

involved in the present appeal relates to the confirmation of demand of service

tax amounting to Rs.23, 85,860/-. The demand pertains to the period FY. 2015

16 to FY. 2017-18 (upto June, 2017).

11. It is observed that the demand of service tax was issued to the appellant

primarily on the grounds that they had wrongly classified the service provided

by them as Construction of Residential Complex instead of the correct

classification under Works Contract Service. The appellant have not contested

the issue ofwrong classification. The only issues which are, therefore, required

to be addressed are whether the demand is barred by limitation and whether

the activity undertaken by the appellant can be considered as 'original works'

as defined under Explanation 1 (a) of Rule 2A (ii) of the Valuation Rules.

Before dealing with the issue of limitation, I proceed to deal with the

f whether the activity undertaken by the appellant can be considered as

0
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'original works' as defined under Explanation i (a) of Rule 2A (ii) of the

Valuation Rules, as contended by the appellant. It is observed that

Explanation 1 (a) ofRule 2A (ii) defines 'Original Works' to mean :
(@) all new constructions;
(ii) all types of additions and alterations to abandoned or damaged structures
on land that are required to make them workable;
(iii) erection, commissioning or installation ofplant, machinery or equipment
or structures, whether pre-fabricated or otherwise;"

12.1 The appellant have contended that they undertook construction of

heritage building and structure for Sarabhai Trust ofAhmedabad and that the

construction is undertaken by traditional methodology. It has been further

contended by the appellant that inasmuch as the heritage construction is

undertaken on damaged structures ofheritage, the nature ofwork undertaken

by them is covered under the meaning of original work. Therefore,

confirmation of demand of service tax on 70% of the total amount charged is

illegal.

12.2 It is observed that to qualify as 'original works', the activity undertaken

should be either a new construction or addition or alteration to an abandoned

or damaged structure on land that are required to make them workable. It is

not the case ofthe appellant that the activity undertaken by them is in respect

of a new construction. Regarding their contention that they had undertaken

) construction on damaged structure as heritage, it is observed from a plain

reading of the said Explanation that even mere construction activity on

damaged structure would not qualify as 'original works' unless the activity

undertaken results in the structure becoming workable. This implies that the

existing structure, on which the activity is undertaken, must have been not

workable prior to the activity undertaken on the same. Only such activity

would be covered by the definition of 'original works' in terms of Explanation

1 (a) ofRule 2A (ii) ofthe Valuation Rules. It is observed that except formerely

contending that they had undertaken work on damaged structure ofheritage,

the appellant have not submitted any document or evidence in support oftheir

claim. It is also not forthcoming from the submissions of the appellant or the
materials available on record whether the appellant was engaged in mere

tion of an existing structure or whether they had undertaken

ction activity in respect of a damaged or abandoned structure which
2rrz e- dered such structure workable.e.s°
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12.3 I find that the demand of service tax has been issued to the appellant for

the period F.Y. 2015-16t0 FY. 2017-18 up to June, 2017). However, it is stated

at Para 3.3 of the impugned order that the appellant had not submitted the

invoices for F.Y. 2016-17 and FY. 2017-18 (up to June, 2017) and, therefore,

the exact nature of supply made and work performed could not be ascertained.

The demand has, therefore, been issued on the basis of the sample agreements

entered into during F.Y. 2016-17. It has also been stated that as the appellant

failed to submit the relevant documents supporting the exemption claimed, the

same has been included while calculating the service tax liability.

12.4 The adjudicating authority has given his findings in the impugned order

based on the documents of only F.Y. 2016-17 and proceeded to confirm the

demand for the period F.Y. 2015-16 to FY. 2017-18 (up to June, 2017). This in 0
my view is not a proper methodology to either determine the taxability of the

services provided by the appellant or confirm the demand of service tax against

the appellant. The adjudicating authority was required call for and consider

the documents for the entire period for which service tax is being demanded

before arriving at any conclusion regarding the taxability of the services and

liability to pay service tax. Therefore, I find that it would be in the fitness of

things if the matter is remanded back to the adjudicating authority for denovo

proceedings. The appellant is directed to submit before the adjudicating

authority the relevant. documents within 15 day of the receipt of this order .

The adjudicating authority shall after examining the documents submitted by

the appellant and considering their submissions, decide the matter afresh by

following the principles of natural justice.

13. Regarding the issue of limitation raised by the appellant, I am of the

considered view that since the matter is being remanded back to the

adjudicating authority in terms of the directions contained in Para 12.4 above,

this issue, which has not been properly addressed in the impugned order, too

is required to be considered and decided by the adjudicating authority in the

remand proceedings. The appellant had relied upon various judgments before

the adjudicating authority. However, the same were summarily brushed aside

~the adjudicating authority in the impugned order. Therefore, the

,"""ea@dgdieating authority is directed to examine the submissions of the appellant
} ·(?"S..'-;.,· •.,,'I,:..-) . !
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in the light of the judgments relied upon by them and give specific findings

while adjudicating the case in the remand proceedings.

14. In view of the facts discussed hereinabove, I set aside the impugned order

and allow the appeal filed by the appellant by way of remand in terms of the

observations and directions contained in Para 12.4 and 13 above.

The appeal filed by the appellant stands disposed of in above terms.

' et.-3- •,» coo.
Akhilesh Kuthar )

Commissioner (Appeals)
Date: 05.01.2023.

BY RPAD I SPEED POST

To

Attey
(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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